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A YEAR IN REVIEW – LABOUR & EMPLOYMENT DEVELOPMENTS 
IN 2021 

As we look back on 2021, there were some developments and emerging 
trends both in case law and in employment legislation across the country. 
Here are a few of the noteworthy changes and decisions from 2021: 
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Employment Law Cases 

a) Termination Clauses 

Following the Ontario Court of Appeal’s “just cause” clause decision in 
Waksdale v. Swegon North America Inc., the validity of termination clauses in 
many existing Ontario employment contracts became doubtful. The denial of 
leave to appeal by the Supreme Court of Canada earlier this year, confirmed 
their fate until the Rahman v. Cannon Design Architecture Inc. decision 
provided some hope. In Rahman, which was released on September 15, 2021, 

https://hunterliberatore.ca/supreme-court-of-canada-update/
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc5961/2021onsc5961.html
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Justice Dunphy of the Ontario Superior Court (found the following 
termination clause to be valid: 

CannonDesign maintains the right to terminate your employment at 
any time and without notice or payment in lieu thereof, if you engage 
in conduct that constitutes just cause for summary dismissal. 

This finding was made in the following circumstances: 

a. the termination provisions were the object of specific negotiation 
with the benefit of time and independent legal advice between 
reasonably sophisticated parties with neither compulsion nor marked 
disparity in bargaining power; 

b. the negotiations resulted in material improvements for the benefit of 
the prospective employee in excess of ESA minima; and 

c. the offer letter contains an explicit “for greater certainty clause” 
recognizing that the employer’s “maximum liability … for common law 
notice, termination pay, benefits continuation, severance pay, or 
payment in lieu of notice” shall be limited to the greater of the notice 
required in the Officer’s Agreement or the minimum amounts specified 
in the ESA. 

However, the Rahman case is an anomaly with numerous cases in Ontario 
since Waksdale invalidating termination clauses for failing to recognize the 
higher “wilful misconduct” standard under the ESA: 

• Sewell v. Provincial Fruit Co. Limited (Superior Court – July 17, 2020) 
• Ojo v Crystal Claire Cosmetics Inc. (Superior Court -February 26, 2021) 
• Perretta v. Rand A Technology Corporation (Superior Court – March 

22, 2021) 
• Pavlov v. The New Zealand and Australian Lamb Company Limited 

(Superior Court – November 5, 2021) 
• Lamontagne v. J.L. Richards & Associates Limited (Divisional Court - 

December 8, 2021) 

In addition to the cases above, two cases decided by Justice Black published 
since the Rahman decision have considered the issue of the sophistication of 
the employee and not followed Justice Dunphy’s rationale. As stated by 

https://www.canlii.org/en/on/onsc/doc/2020/2020onsc4406/2020onsc4406.html
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc1428/2021onsc1428.html
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc2111/2021onsc2111.html
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc7362/2021onsc7362.html
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc8049/2021onsc8049.html
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Justice Black in his October 25, 2021 decision in Campbell-Givons v. Humber 
River Hospital: 

[46] It is also problematic, in my opinion, to engage in a detailed 
analysis about the level of sophistication of an employee and whether 
or not they had time and opportunity to obtain legal advice. A 
termination clause cannot comply with the ESA for some employees 
but violate the ESA for others. It either violates the ESA or does not, and 
it either enforceable or not.  

Similarly on October 14, 2021, Justice Black in Livshin v. The Clinic Network 
Canada Inc.was not persuaded that the sophistication of the contracting 
employee changed the outcome: 

[57] …  While Livshin may be more sophisticated than many employees, 
and notwithstanding that he was represented by counsel, I can see no 
reason why the clause at issue had to be drafted in a way that on its 
face contravenes the ESA. Further, in my view the goal that employers 
be encouraged to draft clauses that comply with the ESA trumps the 
suggestion that Livshin may have been better able than many or most 
employees to recognize the potential peril. 

Pre-Waksdale many employers included just cause provisions in 
employment contracts unaware that their compliance would be questioned. 
For new contracts, it is easy to adjust the contract language. For existing 
contracts, the solution is not as simple as asking employees to sign new 
contracts. The old contracts will continue to be litigated and 2022 will likely 
determine whether Rahman carves out an exception from Waksdale for 
sophisticated employees with generous termination clauses, or if Justice 
Black’s one size fits all approach is preferred.  

b)  Fixed Term Contracts and Invalid Termination Clauses 

What happens when a “just cause” clause in a fixed term contract is 
invalidated? Without an early termination clause, an employee with a fixed 
term contract is entitled to be paid to the end of the contract term. Further, 
without a mitigation clause, there is no obligation for the employee to 
mitigate their damages by finding alternative employment. See the 2016 
Ontario Court of Appeal decision in Howard v. Benson Group (The Benson 
Group Inc.). 

https://www.canlii.org/en/on/onsc/doc/2021/2021onsc6317/2021onsc6317.html
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc6317/2021onsc6317.html
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc6796/2021onsc6796.html
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc6796/2021onsc6796.html
https://www.canlii.org/en/on/onca/doc/2016/2016onca256/2016onca256.html
https://www.canlii.org/en/on/onca/doc/2016/2016onca256/2016onca256.html
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In Livshin v. The Clinic Network Canada Inc., Justice Black found that the 
“just cause” provision in a fixed term contract invalidated the early 
termination clause. The contract did not include a mitigation clause. The 
employee was awarded full compensation to the expiry of the contract. This 
amounted to 20 months for an employee with less than 2 years’ service.  

c) Abandonment of Employment 

Three cases from 2021 confirm that there is a high burden on employers to 
prove that an employee has abandoned their employment.  

In Wong v. Polynova Industries Inc., the employee called in sick to work in 
March 2020 and then stopped communicating with his employer. The 
employer attempted in April to reach the employee but was unsuccessful.  
When the employee returned to work in June, the company refused to 
reinstate him to his duties. He threatened to sue the company and they 
offered to reinstate him in July 2020. He refused reinstatement on the basis 
that the employment contract was repudiated when the company refused to 
return him to work in June.  

The Supreme Court of British Columbia found that the employer is required 
to take steps to determine the reason for an employee’s continued absence 
from work. The employer should not assume that the employee has 
abandoned their job – the employer needs clear, objective evidence of their 
employee’s intention to no longer be bound by the employment agreement. 

Similarly, in Hettrick v Triple F Paving, the plaintiff requested a leave of 
absence for medical reasons and was off work for two years. The employer 
requested a doctor’s note that was not provided. They did not follow up or 
contact the employee thereafter. When the employee sought a graduated 
return to work, the employer cited job abandonment. The Court found that 
the employer failed to “establish that Ms. Hettrick’s words or conduct clearly 
and unequivocally indicated an intention to abandon her employment.” 

In third case, an employee who absent from work on a medical leave 
disagreed with a short-term disability insurer's assessment of their ability to 
return to work and remained away from work. The employee informed the 
employer through counsel that he remained unwell but had no intention of 
resigning. The Ontario Court of Appeal found that the employer could not 
assert abandonment in the face of the employee's stated intention to 

https://www.canlii.org/en/on/onsc/doc/2021/2021onsc6796/2021onsc6796.html
https://www.canlii.org/en/bc/bcsc/doc/2021/2021bcsc603/2021bcsc603.html
https://blog.firstreference.com/wp-content/uploads/2021/10/Hettrick-v.-Triple-F-Paving-Co.-Ltd.-2021-ONSC-208.pdf
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continue employment, regardless of the insurer's view of the employee's 
medical condition. See Nagpal v. IBM Canada Ltd. 

d) Duty to Investigate  

In McCallum v. Saputo the employer dismissed an employee for taking 
product from a customer’s store without authorization. No investigation was 
conducted before the decision to terminate. At trial, the employer proved 
misappropriation and the court upheld the termination for cause. On appeal, 
the plaintiff asserted he was owed damages due to the employer’s failure to 
investigate. The Manitoba Court of Appeal disagreed finding that there was 
no “free-standing” legal duty to investigate.  

Of course, employers who terminate for alleged misconduct that has not 
been properly investigated risk additional damages. That can be the case 
even where the termination is on a not-for-cause basis. In an recent decision, 
McGraw v. Southgate (Township), the Superior Court of Justice awarded 
$190,000.00 in general, punitive, moral and human rights damages to a 
volunteer firefighter who was terminated based on unfounded sexist 
allegations that were gender-biased.   

e) Employer Actions in Dismissal May Invalidate a Termination Clause 

There is conflicting case law on whether an employer's actions in conducting 
a termination can repudiate the employment contract such that the 
contract's termination provisions are no longer enforceable.  In 2021, two 
Ontario decisions found that the conduct of an employer in the termination 
process could invalidate the termination clause.  

In Humphrey v. Mene, the court held that egregious employer behaviour in 
the conduct of a constructive dismissal or a failed allegation of just cause may 
represent a bad faith repudiation of the employment contract that precludes 
the employer's reliance on an otherwise enforceable termination clause. 

In Perretta v. Rand A Technology Corporation, the court held that an 
employer's mistaken insistence that a dismissed employee execute a release 
in favour of the employer prior to receiving contractual termination 
entitlements amounted to a repudiation of the employment contract. 
Further, the repudiation rendered the termination clause unenforceable. 

https://www.canlii.org/en/on/onca/doc/2021/2021onca274/2021onca274.html
https://www.canlii.org/en/mb/mbca/doc/2021/2021mbca62/2021mbca62.html
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc7000/2021onsc7000.html
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc2539/2021onsc2539.html
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc2111/2021onsc2111.html
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Other Cases of Note  

• Exclusive jurisdiction of labour arbitrators over human rights issues 
confirmed– In Northern Regional Health Authority v. Horrocks, the 
Supreme Court of Canada confirmed that a dispute regarding the 
termination of an employee for attending at work under the influence 
of alcohol fell squarely within the mandate of a labour arbitrator despite 
the employee raising a discrimination complaint. The Manitoba Human 

Rights Code did not disclose a legislative intent to displace the 
exclusive jurisdiction of a labour arbitrator.  

• Refusal to apologize for inappropriate conduct is just cause for 
termination – In Hucsko v. A.O. Smith Enterprises, the Ontario Court 
of Appeal overturned a lower court decision and found that the 
employer had just cause to terminate because the refusal to apologize 
“resulted in an irreparable breakdown in the employment relationship 
that could not be tolerated by the employer.”  

• Restructuring after sale of business is not an automatic constructive 
dismissal – In Costello v. ITB Marine Group Ltd, the British Columbia 
Court of Appeal found that that employees should wait to see how their 
employment is affected by a sale of business before asserting 
constructive dismissal. 

• Immigration status is not included in protected ground of 
citizenship in Ontario – In Imperial Oil Limited v. Haseeb, the 
Divisional Court found that an individual's immigration status, is not 
captured under the protected ground of "citizenship" in Ontario's 
human rights legislation. In that legislation "citizenship" refers only to 
one's membership in the Canadian state, as defined in the Citizenship 
Act, R.S.C. 1985, c. C-29.   

• Workers' compensation legislation does not bar harassment-related 
dismissal claims in Ontario – As previously reported, in Morningstar v. 
WSIAT, Ontario's Divisional Court clarified that entitlement to workers' 
compensation benefits for injuries stemming from workplace 
harassment does not bar an employee from seeking wrongful dismissal 
or constructive dismissal remedies at common law.  

• Severance pay entitlement in Ontario is based on employer's global 
payroll – as previously reported, in Hawkes v. Max Aicher (North 
America) Limited, Ontario's Divisional Court clarified that an 
employer's entire global payroll is considered in calculating employer 
payroll for the purpose of determining whether Ontario severance pay 
provisions apply to an employee termination.  

https://www.canlii.org/en/ca/scc/doc/2021/2021scc42/2021scc42.html
https://www.canlii.org/en/on/onca/doc/2021/2021onca728/2021onca728.html
https://www.canlii.org/en/bc/bcca/doc/2021/2021bcca154/2021bcca154.html
https://www.canlii.org/en/on/onscdc/doc/2021/2021onsc3868/2021onsc3868.html
https://hunterliberatore.ca/section-31-of-the-workplace-safety-insurance-act-mental-stress-claims-and-constructive-dismissal/
https://www.canlii.org/en/on/onscdc/doc/2021/2021onsc5576/2021onsc5576.html
https://www.canlii.org/en/on/onscdc/doc/2021/2021onsc5576/2021onsc5576.html
https://hunterliberatore.ca/common-employers-the-esa-the-common-law-and-the-confusion/
https://www.canlii.org/en/on/onscdc/doc/2021/2021onsc4290/2021onsc4290.html
https://www.canlii.org/en/on/onscdc/doc/2021/2021onsc4290/2021onsc4290.html
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Legislation 

a) Non-Competes 

As previously reported, Bill 27 was introduced on October 25, 2021 and 
included an amendment to the ESA prohibiting non-compete agreements in 
employment contracts. The Bill was amended prior to passing to exclude 
executives, defined as “any person who holds the office of chief executive 
officer, president, chief administrative officer, chief operating officer, chief 
financial officer, chief information officer, chief legal officer, chief human 
resources officer or chief corporate development officer, or holds any other 
chief executive position”. As passed, Bill 27 also does not apply to 
employment contracts negotiated in the context of a sale of a business.   

Non-compete agreement is defined broadly as “an agreement, or any part of 
an agreement, between an employer and an employee that prohibits the 
employee from engaging in any business, work, occupation, profession, 
project or other activity that is in competition with the employer’s business 
after the employment relationship between the employee and the employer 
ends.” 

There are a few points to keep in mind when assessing the impact of Bill 27: 

• The legislation does not purport to have retroactive effect.  
• The legislation does not restrict confidentiality agreements that apply 

post termination.  
• The legislation only applies to employment relationships, not 

commercial relationships.  
• The legislation does not address common law obligations such as those 

owed by employees with fiduciary status.  

The full impact of Bill 27 on restrictive covenants will be revealed over time as 
litigants have one more reason to oppose their enforceability. We anticipate 
challenges to agreements that pre-existed Bill 27 as well as assertions that 
non-solicitation agreements fall within the definition of “non-compete.” 
Employers concerned about protecting their competitive advantage should 
consider all alternative options to ensure that their proprietary information is 
secured.  

https://hunterliberatore.ca/bill-27-the-right-to-disconnect-the-future-of-non-competes-and-other-changes/
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b) Written Policies on Disconnecting from Work 

Another feature of Bill 27 reported previously is the requirement that all 
employers with more than 25 employees implement a policy regarding 
disconnecting from work. The deadline for implementing the policy is six 
months from Royal Assent or June 2, 2022. As drafted, there are no 
exemptions.  

The Act states that the contents of the policy will be “prescribed” which 
means that a regulation will be published setting out what a policy must 
address. The Regulation is expected in advance of the June 2, 2022, 
implementation deadline. Based on other jurisdictions that have similar 
legislation, we anticipate that regulation will address the following:  

• The timing of communications and expectations for responding. 
• Legitimate situations where it is necessary to contact employees 

outside of normal working hours including sick calls, emergencies or 
other circumstances where operational reasons require contact.  

c) Deemed IDEL and Paid Sick Days Extended 

On December 9, 2021, the government published Regulation 834/21 
extending the “COVID-19 period” to July 30, 2022. With this extension, 
between March 1, 2020, and July 30, 2022, non-unionized employees whose 
hours of work or wages are reduced due to COVID-19:  

• are deemed to be on job-protected IDEL leave;  
• are not considered to be laid off; and,  
• are not considered to be constructively dismissed under the ESA. 

As previously reported, the Courts remain divided on whether Deemed IDEL 
protects employers from constructive dismissal claims under the common 
law, or if it only protects employers from complaints filed with the Ministry of 
Labour under the ESA.  

In addition to extending Deemed IDEL, the government also extended the 
three days of paid leave for reasons related to COVID-19. The reasons can 
include illness, the requirement to self-isolate or treatment, which includes 
vaccination or recovery from side effects. The three paid days now apply 
between April 19, 2021, and July 31, 2022. Generally, employers must pay the 
employee the lesser of $200 per day and either the wages the employee 

https://hunterliberatore.ca/bill-27-the-right-to-disconnect-the-future-of-non-competes-and-other-changes/
https://www.ontario.ca/laws/regulation/r21834
https://hunterliberatore.ca/ontario-extends-deemed-idel-court-finds-no-constructive-dismissal/
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would have earned or the minimum wage (if the employee receives 
performance-related wages). Subject to certain requirements, employers 
could apply to the WSIB to be reimbursed for payments, up to a maximum of 
$200 per day, per employee. The paid days are not in addition to paid sick 
leave that may otherwise apply.   

d) Increase to Minimum Wage 

Bill 43, Build Ontario Act (Budget Measures) 2021 received Royal Assent on 
December 9 of this year. Among other things, the Act amends the ESA to 
increase the general minimum wage to $15.00 per hour effective January 1, 
2022. The Act also eliminates special minimum wage rates for liquor servers 
and increases the minimum wage rates for student (under the age of 18) to 
$14.10 per hour and for homeworkers to $16.50 per hour. 

e) Other Legislation of Note from other Jurisdictions 

• Bill 60, amended the Saskatchewan Employment Act, to add sexual 
harassment to the definition of harassment and to extend protections 
to independent/dependent contractors. The Bill also removes 
requirements to exclude supervisory employees from the same 
bargaining unit as those they supervise.  

• Three jurisdictions introduced paid sick leave unrelated to COVID-19:  
Federal, British Columbia and Prince Edward Island. 

• In addition to the introduction of the National Day for Truth and 
Reconciliation holiday for federally regulated employers on September 
30, Prince Edward Island also added the new public holiday. British 
Columbia did not add holiday, but it did add Indigenous identity to the 
list of protected grounds in its Human Rights Code. 

• On the accessibility front, the Federal Government published draft 
regulations with a tentative timeline for implementation. British 
Columbia and Newfoundland & Labrador introduced accessibility 
legislation. Manitoba, Saskatchewan and Ontario are seeking feedback 
on legislation and standards.  

• Quebec introduced Bill 96 which, if enacted, will require additional 
employment documents to be written in French and expanding 
protections for employees who only speak French.  

https://www.ola.org/sites/default/files/node-files/bill/document/pdf/2021/2021-12/b043ra_e_corr.pdf
https://www.legassembly.sk.ca/media/1398/progress-of-bills.pdf
http://www.assnat.qc.ca/en/travaux-parlementaires/projets-loi/projet-loi-96-42-1.html
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Ontario Vaccination Policy Cases  

• On October 29, 2021, the Ontario Superior Court refused to continue an 
interim injunction preventing the University Health Network from 
implementing its mandatory vaccination policy.  As previously reported, 
Justice Dunphy found that for unionized employees, labour arbitrators 
have exclusive jurisdiction to hear grievances related to mandatory 
COVID-19 vaccination policies.   

• On November 9, 2021, Arbitrator Von Veh found that a mandatory 
vaccination policy for contract security guards assigned to client 
premises was reasonable:  UFCW and Paragon Protection Ltd. 

Adobe Acrobat 

Document See also, our prior publication on this decision.  
• On November 11, 2021, Arbitrator Stout found that a mandatory 

vaccination policy was not reasonable for employees where work from 
home was an option and there were no serious operational issues 
arising from clients refusing unvaccinated inspectors on site:  Electrical 

Safety Authority and Power Workers’ Union.

Adobe Acrobat 

Document  See also, our 
prior publication on this decision.  

• On November 12, 2021, arbitrator Murray upheld a vaccination policy 
that required employees to disclose their vaccination status and be 
regularly tested if they were unvaccinated or refused to disclose their 
vaccination status. Arbitrator Murray found that the testing could be 
performed on the employee’s time but the cost of testing should be 
paid by the employer. A requirement to show proof of fully vaccinated 
status to use the on-site gym was also upheld. See Ontario Power 
Generation and Power Workers Union (OPG-P-185), Re, 2021 
CarswellOnt 18220. A similar conclusion regarding the cost for testing 
was reached by arbitrator Stout in a Hydro One Inc. and Power Workers 

Union.   
• On November 20, 2021, the Ontario Superior Court dismissed two 

applications brought by unions seeking interim injunctions preventing 
the implementation of mandatory vaccination policies pending the 
outcome of grievance arbitration proceedings challenging mandatory 
policies:  Amalgamated Transit Union, Local 113 v. Toronto Transit 
Commission and National Organized Workers Union v. Sinai Health 
System  

https://hunterliberatore.ca/mandatory-vaccination-update/
https://hunterliberatore.ca/mandatory-vaccination-update/
https://hunterliberatore.ca/mandatory-vaccination-update/
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc7658/2021onsc7658.html
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc7658/2021onsc7658.html
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc7658/2021onsc7658.html
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• On December 7, 2021, the Ontario Labour Relations Board dismissed 
two duty of fair representation complaints against the Ontario 
Secondary School Teacher’s Federation for failing to file a timely 
grievance challenging the Toronto District School Board’s vaccination 
policy for make out a prima facie case. The Board found that: 

… a duty of fair representation application at the Board is not the 
place for those who hold anti-vaccine views to make their 
generalized arguments against the COVID-19 vaccine or 
vaccination policies as implemented by their employer. 

See Sloan v. OSTTF and Di Tommas v. OSTTF 

 

 

The article in this update provides general information and should not be relied on as legal advice or opinion. This publication is 

copyrighted by Hunter Liberatore Law LLP and may not be photocopied or reproduced in any form, in whole or in part, without 

the express permission of Hunter Liberatore Law LLP.  

https://www.canlii.org/en/on/onlrb/doc/2021/2021canlii131991/2021canlii131991.html
https://www.canlii.org/en/on/onlrb/doc/2021/2021canlii132009/2021canlii132009.html
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