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Executive Compensation Plans and The Duty to Notify 

By Amanda J. Hunter and Harriet N. Yiga, Hunter Liberatore Law 

In the case of Michael Dawe v. The Equitable Life Insurance Company of Canada, the motions 

judge refused to apply a pro-rated incentive plan termination entitlement because the 

employer could not prove that it had brought the clause to Dawe’s attention. Although it was 

accepted on the evidence that Dawe was given copies of the incentive plans, the Court of 

Appeal did not overturn the motion judge’s finding. The Dawe decision raises fundamental 

questions about contract formation in employment law and the extent to which employers 

must review contractual terms with sophisticated executives as incentive compensation plans 

are introduced and modified.   

The STIP and LTIP 

Michael Dawe participated in various bonus plans at Equitable Life throughout his entire 

employment. Equitable Life consulted with compensation experts to offer competitive total 

compensation programs that provided incentives to improve the performance of the company. 

The bonus plans became more sophisticated and lucrative over time.  All changes to Dawe’s 

compensation plan had been implemented unilaterally by the company.  In 1998, Equitable 

introduced a plan which required “active employment” with the company at the time of payout 

to be eligible for payment. These types of clauses were commonplace in executive 

compensation plans at the time.   

As the law has developed, we know now that an “active employment” requirement is not 

sufficient, on its own, to exclude bonus entitlement during the common law notice period.1 

In 2006, Equitable Life introduced two new compensation features – the Short Term Incentive 

Plan (“STIP”) and the Long Term Incentive Plan (“LTIP”). The STIP replaced the 1998 plan and 

eliminated the “active employment” eligibility clause. The new STIP plan included a Terminal 

Awards clause or “TAC”.  The TAC moved away from the “active employment” requirement, 

which disentitled an executive who resigned or was terminated before the annual payout date 
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from any bonus for the year, replacing it with a clause that provided for a more generous pro-

rated payment upon termination based on the amount of work performed in the year of 

departure, and included the following restrictions:  

C. Payment Eligibility … 

(a) (iii). Termination without Cause: An Eligible Participant terminated without cause will 

be entitled to receive only Terminal Awards calculated pursuant to the terms in sub-

paragraph (a) (iv) (below), pro-rated to the last day of active employment, regardless of 

whether notice of termination is given or not given and regardless of whether the 

termination is lawful or unlawful, and only if the Eligible Participant provides the 

Corporation with a Full and Final Release in the manner required in the Eligible 

Participant's termination letter. 

D. Restrictions … 

(iii) (a) Awards earned and awards actually paid shall not be considered in determining 

any entitlement to termination, severance or common law notice or payments in lieu of 

notice. Upon termination without cause and with or without notice, the Eligible 

Participant's only entitlements under this Plan shall be the Terminal Awards set out in 

section IX C. (a) (iv) (above). 

 

The LTIP, an entirely new plan with no pre-existing counterpart, contained identical clauses. 

Dawe received a copy of the LTIP and reviewed the plan at a meeting with all the senior 

executives. In the presentation to the executive team, Equitable Life did not highlight every 

term in the plan text, instead relying on the executives to read the full document.  As a result, 

Equitable Life could not present any evidence that Dawe actually read the TAC. In the years that 

followed, changes were made to the LTIP plan but not to the TAC.  Dawe was given explanatory 

memos and copies of the revised plan each time this occurred. Dawe testified that he was not 

aware of the TAC in the plan because he did not read the entire plan.  

With respect to the STIP plan, the plan text was available on the company intranet.  The STIP 

plan also applied to employees who reported to Dawe. Dawe acknowledged that he was 

responsible for the administration of the plan for his direct reports. This included, in some 

cases, administering the TACs upon termination.  However, he testified that he never read the 

full text of the plan and relied on Human Resources in these administrative responsibilities.   
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In September 2015, Dawe had a disagreement with the company’s President and requested an 

exit package.  His employment was terminated after the Board of Directors concluded that the 

employment relationship had broken down.  Dawe was offered a 24-month severance package 

and bonus payments as calculated by the TAC subject to the execution of a full release.  

The Superior Court of Ontario 

Dawe filed a Statement of Claim, seeking, among other relief, damages for reasonable notice 

and loss of bonuses. The matter proceeded by way of partial summary judgment. On the issue 

of notice, the motions judge awarded 30-months as the appropriate notice period. On the issue 

of Dawe’s entitlement to a bonus under the STIP and LTIP, the motion judge held that the TACs 

in both plans were of no effect because, among other things, the company had not 

satisfactorily communicated their existence to Dawe.   

The Judge noted that per Grace v. Readers Digest Asssn. (Canada) ltd.,2 and Poole v. Whirlpool 

Corporation3 an employer is required to communicate the conditions of employment that the 

employer subsequently seeks to rely on. The Poole case involved an “actively employed” 

condition.  The conclusion on the evidence was that Mr. Poole did not at any time assent to, or 

agreed to, this limitation.  Further, there was no evidence that Mr. Poole was given a copy of 

the Bonus Plan, or advised of this limitation although a copy was available on the intranet.  The 

motions judge in Dawe’s case conceded that it was “more likely than not” that the Plan 

documents were delivered to him. Still, he concluded that the company “made no effort to 

bring the forfeiture provisions to Dawe’s attention”.4 

I am not persuaded simply providing a copy of the plan document meets this standard. 

In essence, providing only a copy of the document transfers the onus to the employee of 

finding any negative terms of employment. These are complex documents, drafted by 

lawyers, and most difficult to read and understand. In my view, an employer has a duty 

to inform the employee of all expected terms of employment. That is particularly the 

case here as Equitable Life had changed the method of establishing bonus plans and was 

attempting to introduce a forfeiture clause that was not part of the prior system.5 

 

The Court characterized the TAC “forfeiture” clauses as fundamental changes that Equitable 

Life implemented unilaterally. In Wronko v. Western Inventory Service Ltd.,6 the Court set out 
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an employee’s options when an employer unilaterally determines the terms of employment. In 

those circumstances, an employee can: 

(i) accept the change either expressly or implicitly through acquiescence, thereby 

continuing employment under the new terms; 

(ii) reject the change and sue for damages if the employer insists on enforcing the new 

terms; or 

(iii) make it clear to the employer the new term is rejected, in which case the employer 

may respond by terminating the employee with proper notice and offering re-

employment on the new terms.7 

The motions judge cited the Ontario Court of Appeal’s decision in Lin v. Ontario Teacher’s 

Pension Plan8 as requiring an employee’s acceptance of a “forfeiture” clause, expressly or by 

acquiescence, when that clause is a fundamental change to the terms of employment. In Lin, 

the employer introduced changes to its long term and short-term bonus plans. The changes 

included specific forfeiture and claw-back provisions. The employer presented the proposed 

changes in letters to employees and asked them to sign off to signify that they agreed to the 

terms. Lin and others refused to sign the letters. The Court agreed with the trial judge’s 

decision that the amendments did not form part of Lin’s employment contract as there was no 

evidence the employer communicated to the employees that the changes would take place 

with or without their consent.  

The motion judge held that Dawe similarly did not accept the changes to his compensation 

package because there was no evidence that the company brought the TAC to his attention.   

The Court of Appeal 

The Court of Appeal reduced the notice period to 24-months but upheld the motion judge’s 

finding that Dawe was entitled to damages as compensation for the loss of his bonus 

entitlements. The Court determined that the terms of the bonus plan were unambiguous and 

the language unequivocally restricted Dawe’s common law rights upon termination; the 

motions judge had erred in finding otherwise. But it also held that these terms were not 

properly communicated and brought to Dawe’s attention, and were therefore unenforceable.  
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On the question of whether the terms of the plan were properly communicated to Dawe, the 

Court noted the motions judge’s reliance on Poole9 and his conclusion that there was no 

evidence that Equitable Life brought the TAC to Dawe’s attention.  The Court also found the 

motion judge’s conclusions were consistent with Wronko where it held that when changes are 

imposed unilaterally by the employer, the issue is whether the employee accepted the newly 

imposed terms of employment.   

The Court also noted that: 

I acknowledge that there was some evidence that may have supported a finding that 

Mr. Dawe might have been aware of the unfavourable terms in the bonus plans. After 

all, he was a Senior Vice President and was involved in the termination of other 

employees, signing termination letters that adverted to some of the same provisions at 

issue on this appeal. The motion judge found that he received copies of the plans. The 

STIP was available on the company’s intranet. All of this evidence was before the motion 

judge. 

However, the Court also found that “[n]otably absent from the record was any direct evidence 

that the terms in question were brought to Dawe's attention.”10 The court deferred to the 

motion judge’s ultimate conclusions but adjusted the bonus entitlement so that it aligned with 

a notice period of 24-months.  

Questions Arising from the Dawe Case 

Application for leave to appeal to the Supreme Court of Canada was denied on April 2, 2020.11 

The duty to notify an employee regarding contractual terms was a key issue in the application 

as the Dawe case has real implications for the administration of executive compensation. 

Incentive plans are rarely static.  Equitable Life is not alone in revisiting their compensation 

model on a regular basis to ensure that it is competitive and providing appropriate incentives to 

drive corporate priorities.  It is also not alone in the practice of amending plans or introducing 

new ones.  Indeed, it is a common feature of incentive plans for the employer to retain the right 

to modify or eliminate the plan at the discretion of the Board of Directors.  

The Dawe decision also has implications for employment contracts generally. The courts have 

recognized that employment contracts have some unique features and implied provisions, but 
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they have not gone so far as to say that traditional contract law does not apply. How then, does 

the is obligation to notify regarding “negative” employment contractual provisions compare to 

other types of contracts?  We will discuss that issue in the remaining sections of this paper.  

The “Duty to Notify” in Contract Law 

The objective theory of contract formation is a cornerstone of Canadian contract law. The 

English rule was established in L’Estrange v. Graucob Ltd12 and holds that a party who signs a 

contract is bound by its terms, whether or not he has read them, unless he can show fraud, 

misrepresentation, or rely on the defence of non est factum – that he was mistaken about the 

nature of the contract.  

The Ontario courts relaxed the objective approach to contract formation in Tilden Rent-A-Car 

Co. v. Clendenning.13 In that case, the defendant rented a car from the plaintiff and paid an 

extra fee for additional coverage. He signed the contract without reading it. On the back was a 

clause, in small type and very faint, stating that notwithstanding payment of the additional fee, 

the defendant would be fully liable for all collision damage if the vehicle was used or driven in 

violation of any law, or driven by someone who had consumed any amount of alcohol.  

The trial judge dismissed the rental company’s action for damages finding that they had 

misrepresented the terms of the contract. The Court of Appeal upheld the dismissal on 

different grounds. It found that the clauses the rental company was trying to rely on, were 

inconsistent with the overall purposes of the contract. In such cases, the opposing party’s 

signature may not truly represent an acquiescence to the terms: 

In modern commercial practice, many standard form printed documents are signed 

without being read or understood. In many cases the parties seeking to rely on the 

terms of the contract know or ought to know that the signature of a party to the 

contract does not represent the true intention of the signer, and that the party signing is 

unaware of the stringent and onerous provisions which the standard form contains. 

Under such circumstances, I am of the opinion that the party seeking to rely on such 

terms should not be able to do so in the absence of first having taken reasonable 

measures to draw such terms to the attention of the other party, and, in the absence of 

such reasonable measures, it is not necessary for the party denying knowledge of such 

terms to prove either fraud, misrepresentation or non est factum.14 [emphasis added] 
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The rental company objectively knew the defendant had not read the contract before signing it. 

The form of the contract itself, with the impugned clauses in small print on the back of the 

contract discouraged “even the most cautious customer” from reading and understanding the 

terms.15 The rental company took no steps to alert the defendant to the provisions and could 

not later rely on those terms.  

In cases involving “standard form contracts” with “stringent and onerous provisions”, the party 

seeking to rely on those provisions has a duty to bring those clauses to the attention of the 

other party. The obligation to notify does not flow merely from the presence of an onerous 

term in the contract. There are cases where the party seeking to rely on the terms of the 

contract knows, or ought to know, that the signature of a party to the contract does not 

represent the true intention of the signer. The court must look at the surrounding 

circumstances to determine whether relief from the terms of the contract should apply because 

one party failed to bring those terms to the other’s attention.  

Factors Determining an Obligation to Notify 

In Karroll v. Silver Star Mountain Resorts,16 former Chief Justice McLachlin (then the Chief 

Justice of the British Columbia Supreme Court) reviewed the authorities and  held that there is 

no general requirement that a party tendering a document for signature apprise the signing 

party of onerous terms or ensure that he reads and understands them. The concept was "a 

limited principle, applicable only in special circumstances".17 It is only where a “reasonable 

person” should have known that the party signing was not consenting to the terms in question 

that such an obligation arises.18  

The courts have considered whether the following factors support the objective conclusion that 

a party had notice of the impugned terms of the contract and therefore assented to them:  

a) Whether the signatory understood that the document in question was intended to 

affect their legal rights;19 

b) Whether the impugned clause was onerous and unusual;20 

c) Whether the clause was in a standard form commercial contract;”21 

d) Whether the clause was inconsistent with the overall purpose of the contract;22 
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e) Whether the clause was visible or "hidden" or "buried" within the contract;23 

f) Whether the clause was unclear or misleading;24 

g) Whether there was an opportunity to study the clause;25 

h) The level of business experience and education of the party seeking to avoid the 

contractual term, particularly where they dealt with contracts as part of their 

employment;26 and 

i) Whether the contractual relationship involved a “one off” interaction or whether there 

existed an ongoing contractual or business relationship between the parties.27  

The Ontario Court of Appeal has considered and applied the Tilden criteria in three cases 

involving contracts of employment. In each case, the Court undertook a contextualized analysis 

to determine whether a reasonable, well informed observer would conclude that the signatory 

agreed to the impugned terms even though they were not brought to their attention.  

In Wallace v. Toronto-Dominion Bank28, the employment contract limited the plaintiff to four 

weeks’ notice of termination or salary in lieu of notice. The Court found that the contract was 

not a “standardized form agreement” with terms hidden in “a maze of fine print”.29 The terms 

were presented clearly and understandably and were not so onerous or blatantly unfair as to 

warrant judicial intervention.  

978011 Ontario Ltd. v. Cornell Engineering Company Ltd.30 dealt with a contract drafted by the 

plaintiff and contained a clear and obvious termination clause providing a generous severance 

payment to the plaintiff. The Court concluded that the defendant was a sophisticated individual 

experienced with contractual arrangements. The service agreement was not a standard form 

contract containing onerous and verbose terms in small type. The clause in question was plainly 

visible and clearly worded and the defendant was given the opportunity to examine the 

documents and encouraged to do so.  

In Ceccol v. Ontario Gymnastic Federation31, the Court upheld a trial judge’s determination that 

a one-year fixed term contract, automatically renewed for 15 years, was a contract of indefinite 

duration and subject to the ESA. In doing so, the court also held that the employer did not have 

a duty to specifically draw the termination provision to the employee’s attention because the 
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contract was not a standard form and the termination provision was not especially stringent 

and onerous. 

Application to Incentive Compensation Plans Through the Dawe Lens 

Wallace, Cornell Engineering and Ceccol are three examples where the Court of Appeal rejected 

an argument that an employee should not be subject to an onerous clause in an employment 

contract related to the termination of employment. In the Dawe case, the Court of Appeal 

found that the TAC in the STIP and LTIP plan was clearly worded: 

The terms reproduced above address, with great precision, what happens to an eligible 

participant’s bonus entitlement upon termination without cause. To repeat the words of 
van Rensburg J.A. in Paquette, the LTIP and STIP “anticipated the very event that 
occurred” – Mr. Dawe’s dismissal without cause. This language unequivocally restricted 
his common law rights upon termination. 

Consider also the following regarding the Dawe case:  

a) Dawe was given copies of the bonus plan and did not deny that he knew his entitlement 

under the plan.  On the contrary, he was very conversant on how his entitlement was 

calculated and how much he would be paid.  He expected to be paid and to that extent, 

he knew the document “affected his legal rights”.   

b) The TAC gave an employee credit for the pre-termination work they performed – or 

certainly it was no more onerous than the termination provisions considered in Wallace, 

Cornell Engineering and Ceccol   

c) The STIP and LTIP were not complex standard form documents hastily entered into; 

d) The TACs were not inconsistent with the purpose of the plans as they simply defined the 

extent of compensation in certain circumstances; 

e) The TACs were not hidden or buried in fine print but set out in the same manner as all 

the other provisions and under clear headings; 

f) Dawe had years to familiarize himself with the terms; 

g) Dawe was an experienced senior executive with years of business experience executing 

complex contracts. He was also responsible for advising his direct reports about their 

own compensation under the plans; 



10 

 

h) This was not a “one-off” interaction. Dawe received the benefit of the Plans for years – 

well in excess of $1 million over the nine year period the plans were in place.   

Given the above, the conclusion in the Dawe case that Equitable Life had an obligation to 

demonstrate that Dawe was aware of the TAC when he became subject to the STIP and LTIP 

plans is difficult to reconcile with general contract law. In fact, some might say it is absurd that 

an executive could have all of the benefits of a bonus plan for nine years and yet not be subject 

to the termination clause simply because he chose not to read all of the terms of the plan.   

The Court of Appeal did not reference the objective theory of contract formation in its decision.  

Nor did the Court comment on the fact that the STIP and LTIP were introduced by Equitable Life 

eleven years into Dawe’s tenure with the company and that they were new plans.   

It is not a unique feature of the employment contractual relationship that new terms are 

introduced over time. In Dawe’s case, the record demonstrated multiple changes to the terms 

and conditions of his employment over the years (salary increases, changes to benefit plans, 

new incentive plans). These changes were implemented unilaterally without negotiation or the 

signing of a new contract reflecting the new terms.  As these changes generally were 

improvements for Dawe, it is not surprising that he accepted them, albeit through acquiescence 

rather than a formal signed agreement.   

As noted above, the motions judge relied on the Grace and Poole cases for the conclusion that 

employers must bring negative terms in a bonus plan to the attention of an employee in order 

for the clauses to be enforceable.  He also considered the introduction of the STIP and LTIP as 

changes to employment terms to be analyzed using the framework in Lin and Wronko.  The 

Court of Appeal endorsed the motion judge’s approach.   

If you consider basic contractual principles of “offer” and “acceptance”, the STIP and LTIP were 

“offered” to employees in 2006.  The offer was set out in the text of the plans which both 

included the TAC.  The STIP was offered as a replacement to the prior bonus plan that had been 

in place since 1998. The LTIP was a new entitlement that had never been offered before.   
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If Dawe was aware of the TAC and refused to accept such a limitation on his entitlement upon 

termination he would have had two options.  First, he could have tried to negotiate with 

Equitable Life to change the clause. If Equitable Life refused to change the TAC, his second 

option was to refuse the offer.  

Faced with a rejection of the STIP and LTIP, Equitable Life would need to determine next steps. 

The Wronko decision is of assistance at this juncture.  As noted above, from the employee’s 

point of view, if their employer wants to make a change to the employee’s employment terms 

the employee may: 

(i) accept the change either expressly or implicitly through acquiescence, thereby 

continuing employment under the new terms; 

(ii) reject the change and sue for damages if the employer insists on enforcing the new 

terms; or 

(iii) make it clear to the employer the new term is rejected, in which case the employer 

may respond by terminating the employee with proper notice and offering re-

employment on the new terms.32 

If you consider the same issue from the perspective of the employer, in order to change the 

terms of employment, it may: 

(i) Make the change and obtain agreement from employees either expressly or 

implicitly through acquiescence, thereby continuing employment under the new 

terms; 

(ii) Not make the change and continue status quo; or 

(iii) Faced with a rejection of the change, terminate the employee with proper notice 

and offer re-employment on the new terms. 

The Lin case referred to by the motions judge in the Dawe case is an example where the 

employer advised employees of changes to a bonus plan and requested that the employee 

agree to the revisions which included a termination clause.  It is not a case where an employer 

was introducing new plans.  Mr. Lin refused to sign his agreement to the changes to the plan 

but the employer took no further steps in response to the objection.  When the employer tried 

to enforce the new terms, the court found that it could not do so.  There was no issue in the Lin 

case regarding whether the plan terms were brought to Mr. Lin’s attention.   
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The Grace and Poole cases are both cases were the terms of a bonus plan were never 

communicated to the plaintiffs.  The plaintiffs had no option to familiarize themselves with the 

terms of the plans to decide whether to accept or reject them. This is very different to the 

Dawe case where Dawe had the option to review all of the terms of the plan but only chose to 

read some of them.  

If Dawe read the plan text for the LTIP and didn’t like the TAC, he could have rejected the terms 

of the plan.  As a result, Dawe would not have received the nine years of payments that he did 

receive before his employment was terminated. For the STIP, it is a little more complicated 

because the plan was intended to replace the prior bonus plan that was created in 1998.  If 

Dawe rejected the STIP because of the TAC, then there would be no agreement to replace the 

1998 plan with the STIP.  Equitable Life could have given Dawe notice of termination and 

offered new terms after the notice period expired.   

Court of Appeal commented that “we will never know how things would have played out had 

Dawe been informed that he would be forfeiting large sums of money even if his employment 

were to be terminated without cause.” That may be the case, but the outcome of the Court of 

Appeal’s decision is that Dawe had all of the benefits of the contracts for a nine year period 

which well exceeded $1 million.  He would not have received these payments if he rejected the 

plan terms.  In addition, the Court confirmed further participation in the plans during the notice 

period.  Dawe also would not have been entitled to this participation if he rejected the terms of 

the plans.   

Conclusion 

The basic mechanics of employment contract formation and the enforceability of impugned 

contractual provisions is an area of concern for all employers especially those who offer 

incentive compensation plans that are amended from time to time. The conclusions in the 

Dawe decision on the issue of notification are open to further challenge. Until there are further 

developments in the law or a decision of the Supreme Court of Canada, prudent employers 

should ensure that they can demonstrate that employees have been directed to any 
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contractual clauses that limit their entitlements and that signatories (especially executives with 

significant compensation packages) are knowingly acquiescing to those terms.  
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